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FEDERAL ELECTION COMMISSION
999 E Street, NW
Washington, DC 20463

FIRST GENERAL COUNSEL’S REPORT
MUR 6268

DATE RECEIVED: April 1, 2010
DATE ACTIVATED: June 15, 2010

EARLIEST SOL: March 21, 2015
LATEST SOL: March 25, 2015

COMPLAINANT: Steve Gillespie
RESPONDENTS: Congressman Alan Grayson
Committee to Elect Alan Grayson and
Paul Ashcraft, in his official capacity as treasurer
RELEVANT STATUTES: 2U.S.C. § 441i(e)
11 C.FR. § 300.2(m) - '
11 CFR. § 300.62 = E
11 C.F.R. § 300.64 9 on
o 8 227
INTERNAL REPORTS CHECKED: Disclosure Reperts rr'_'l = 5;5
—<
FEDERAL AGENCIES CHECKED:  None > 2 §§8
r -—
L  INTRODUCTION g 2

The complaint alleges that Congressman Alan Grayson and his principal campaign
committee, the Committee to Elect Alan Grayson and Paul Ashcraft, in his official capacity as
treasurer, (“Commitise™) improparly solicitad corpamtr: comtributions on behalf of & non-fedemi
candidate, by emgiling an invitation to a non-federal fundraising event that suggested recipients
make contributions of up to $500 per person er “corporate entity.” Respondents assert that a
campaign volunteer caused a Committee vendor to distribute the invitation to a subscriber list
without complying with Congressman Grayson’s instructions that the volunteer ascertain
whether a disclaimer was required and to return the invitation to the Congressman for his final
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approval it before it was distributed.’ Under these circumstances, Respondents assert that they
may not be held responsible for violating the law then in effect. They also maintain that any
attempt to hold them responsible, “given the confused state of the law™ prior to the
Commission’s recent rulemaking concerning federal officeholder’s participation at non-federal
fundraising events, would raise constitutional concerns. Response #t 6.

Although titis matter raiszs quzstions abu.utcompliamwiﬂlZU.S.C.ﬁﬁli(e), given the
intervening cheages in the carresponding regulstinns, and the ciraunsiances regarding appmrval
of the invifntion, w= do mot believe it is 2 vinrthwhila use of the Comminsion’s limited resouraes
to pursue this matter. Therefore, we recommend the Commission dismiss the complaint’s
allegations that Congressman Alan Grayson and the Committee to Elect Alan Graysan and Paul
Ashcraft, in his official capacity as treasurer, violated 2 U.S.C. § 441i(e).
I. FACTUAL AND LEGAL ANALYSIS

A.  Factual Background

Alan Grayson was first elected in 2008 to the U.S. House of Representatives from
Florida’s 8th Congressional District and is a candidate for reelection. On March 21, 2010, the
Committee sent an e-mil frem the address alangrays

unloxovs number of persans nn a distributinn list, isviting them to a dsch 25, 2010 fundraising
reception benefiting Seott Maddax, h cardidete fox Flarida Commissioner of Agriculture &
Consumer Services, See Attachment 1. The e-mail invited recipients to “Please Join
Congressman Alan Grayson” at the reception, but also noted that he might not be in attendance if
there were votes scheduled in the U.S. House of Representatives that day. Complaintat 3. The
invitation suggested a $500 contribution, noting that “[c]ontributions are limited to $500 per

! The response was initially submitted only on behalf of Congressman Grayson. Thereafter, counsel clarified
that it was intended to be the joint response of the Congressman and the Committee.
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Page 3
person or corporate entity. The maximum contribution for an individual, corporation, PAC or
trust is $500 for the primary and $500 for the general ($1,000 for the entire cycle) [emphasis
added].” Jdat 1. It also provided instructions on how to send contributions and identified a web
page specifically dedicated to making contributions. The invitation included a disclaimer stating
that it wes a political advertisement paid for and approved by Scoit Maddox, and that the
purchase of a ticket for, or contribution to, the evert would coastitute a centribution to Maddox.
Id. Followsisg the invitation, theos is an addisiensl Gisaiaditier an the e-mail reading, “Politieal
Adwertisement Paid for and Appraved by Alen Geayson, Demoeesat, for LJ.S. Congress, Flnrida
District 8.” Attachment 1. Complainant alicges that by emailing this invitation, Congressman
Grayson and the Committee solicited prohibited contributions on behalf of a non-federal
candidate, in violation of 2 U.S.C. § 441i(c)(1) and 11 C.F.R. § 300.62.

While Respondents acknowledge that the invitation constituted a solicitation, they

 dispute any liability under the Act. Response at 7. Respondents assert that Congressman

Grayson gave the host committee permission to use his name in connection with the March 25,
2010 fundraising event subljext to his final approval of the invitation, but that he never gave such
final apmoval. Inssead, whnn a Comanittes volmtecer forvardud & diaft of the inwitation to
Congressmum Grayspn en March 20, 2010, Congresaman Grayson asliteat that the invitation be
changed to reflest that he might net be able to attend if Congress wes in session that day, and
asked whether the invitation needed a disclaimer regarding his participation. According to
Respondents, the next day, the volunteer asked the host committee to include a statement about
the Congressman’s possible non-attendance, but failed to ask the host committee, the Committee

professional staff, or its outside counsel Congressman Grayson’s question concerning the need

for a disclaimer. When the host committee forwarded a revised invitation to the Committee on




11044200218

w

00 ~ O

0

10
11
12
13
14
15
16
17
18
19

21

8 B

MUR 6268 (Alan Grayson, ct al.)
First General Counsel’s Report
Page 4
March 21, 2010, :eﬂecﬁngtheiddiﬁonallauguageabomConwmmGtayson’s mﬁible non-
attendance, the volunteer forwarded it to the campaign’s e-mail vendor and asked the vendor to
distribute it to e-mail list subscribers in the area where the fundraiser was scheduled, without first
obtaining Congressman Grayson’s final approval of the invitation. Respondents state that
Congressman Grayson did not see the revised invitation until a reporter sent him a copy of the
cammplaint in this matter om March 24, 2010, the day before €z event. Congrossmen Grayson,
wha did snt attend tha event bacausa of a vote ia Congrezs on March 25, 2010, appasestly did
not attempt to rotract the invitation, and the message remained posted on bis campaign website
until being removed sometime after July 1, 2010.

Respondents assert that application of the law in effect at the time of the activity
demonstrates that Congressman Grayson “may not be held responsible for any violation of
2 U.S.C. § 441i(e)(1) that may have occurred in connection with the Maddox fundraising event.”
Response at 6. thu,Respondenunninminthnt“giventheconﬁ:sedmteoﬁhehwpﬁorw
the Commission’s recent adoption of a new rule governing a Federal officeholder’s participation
in a non-federal fundraising event, any attempt to hold [Respondents] responsible for any
violation of 2 U.S.C § 441i(c)(1) that may hmwe oconrred prior to the issumrce of the now final
rulie,” wereld reise constitulionel eomaems. Id. See also Participation by Faderal Gandédates and
Officeholders at Non-Federal Fundreising Events, 75 Fed. Reg. 24375 (May 5, 2010) (“E&J™).
Respondents accordingly request that the Commission either find no reason to belicve that such
violation occurred or, alternatively, exercise its prosecutorial discretion and dismiss this matter.

B.  Legal Analysis

Under the Federal Election Campaign Act of 1971, as amended (“the Act”), candidates or
individuals holding federal office, or their agents (collectively, “covered persons”) may not
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solicit funds in connection with a non-federal election unless the funds comply with the source
restrictions for contributions in connection with a federal election. 2 U.S.C. § 441i(e)(1)(B).
Accordingly, covered persons may not solicit corporate contributions in connection with a non-
federal election. See 2 U.S.C. § 441b(a). Congressman Grayson and the Committee are
“covered persons.”

The Coramission defines “solicitation™ as an oral or written communication that,
construed as scasnmably unidesstoad in the contost in whieh it is mude, cuntnins a cless mesaege
asking, sequesting, or recommeding that annther garson aeake & contributiom, donation, transfer
of funds, or otherwise provide anything of value. 11 C.F.R. § 300.2(m). Commission
regulations provide specific examples of solicitations, including communications that provide
instructions on how or where to send contributions or that identify a website specifically
dedicated to facilitating the making of contributions. 11 C.F.R. § 300.2(m)(1)(ii)-(iii).

The Committee’s March 21, 2010 e-mail communication constitutes a solicitation. In
addition to suggesting a specific contribution amount per person or corporate entity, it informs
recipients to make checks payable to the “Scott Maddox Campaign”™ and provides the website
address www.scatitmaddox.com/centribute to contribute caline. AddRienally, burause the
Cemnienr’s wendoe sent the ¢«mail frern al

coitains a disclaimer that the communicatisn is a “[p]olitical: advertisement Paid for and
Approved by Alan Grayson, Democrat, for U.S. Congress,” the communication appears, on its
face, to be a solicitation for prohibited contributions by Congressman Grayson and his
Committee. Respondents concede that the invitation “clearly did constitute a solicitation
because it expressly requested corporate contributions prohibited by 2 U.S.C. § 441b(a).”
Response at 7.
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Respondents argue, however, that under the guidance in effect at the time of the activity,
they cannot be held responsible for any violation of 2 U.S.C. § 441i(e)(1) that may have
occurred. Citing to Advisory Opinion 2003-3 (Cantor), where the request concerned pre-event
publicity by a non-federal entity, Respondents maintain that the applicable analysis requires a
determination that the federal officeholder approved, authorized, agreed or consented to be
fearured or named in the publicity. Respondents wssmit, bewever, that Corgres=man Grenesa did
not give final suthorization ta use hiz name in thn seficitation, bomuse ks onnsent was
contingent o seceivihg the answar to whether the invitetion needed a disaleimer limiting the
solicitation to federally-compliant funds. Response at 7.

To the extent that Respondents imply that a disclaimer limiting the solicitation to
federally-compliant funds would have made the e-mail solicitation distributed by a covered
federal candidate or committee permissible, they are incorrect. In Advisory Opinion 2003-36
(Republican Governors Association), issued in response to questions concerning the use of
federal candidates’ and officeholders’ names in publicity distributed by a non-federal entity, the
Commission stated that “[a]ithough Advisory Opinion 2003-03 might be read to mean a
diselaimer is required in mitblicity or otlrer wristen solicitations that explicitly ask for donstions
‘in amonets axcaeding the Act’s limitations and from sournes prohibitit freun custribating under
the Act,’ that was not the Commissiim’s meening.” Rather, “[t]he Cammission wishes to maka
clear that the covered individual may not apprave, authorize, agree, or consent to appear in
publicity that would constitute a solicitation by the covered person of funds that are in excess of

the limits or prohibitions of the Act, regardless of the appearance” of a disclaimer limiting the
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solicitation to federally-compliant funds. AO 2003-36 at 6, fo 9.2 Thus, in contrast to the
circumstances presented by Advisory Opinions 2003-03 and 2003-36, the pre-event publicity in
this matter was disseminated by a covered person, indicating that even if Congressman Grayson
had approved it with a disclaimer limiting the solicitation to federally-compliant funds,
Respondents might have violated 2 U.S.C. § 441i(e).

Accerdingly, the cetfiral issc= is Respondents’ ass=rtion that Congressman Grayson never
had the opportudity 1o reseive guldanec eanzerning a disnleimer or to approve thaisalicitation
befar it was distributed by e-mmil. Rispanse at 7. Cognizant that section 441i(e) applies to
“agents” of federal officeholders, they also maintain that the campaign volunteer who gave the
invitation to the e-mail vendor for distribution was not the Congressman’s “sgent.” Response at
8-9. Respondents contend that the volunteer acted in contravention of Congressman Grayson’s
instructions and therefore could not reasonably believe that the Congressman wanted the
volunteer to authorize the use of his name on the invitation and the distribution of the invitation
by e-mail. Id |

Commission regulations define "agent” as uny person who has actuzl sathority, either
expraas or implied, to solicit, receive, direct, transfer, or spend funds in connection with any
election on behalf of a federal samdidate or affiecheides. 11 C.F.R. § 300.2(b)(3). In its Rewisesl
Explenation aad Justification for “Defuitions of ‘Agent’ for BCRA Rngulations on Nea-Federal
Funds or Soft Money and Gogedinated snd Independent Expendituzes,” 71 Fed. Reg. 4975.
(January 31, 2006), the Commission pointed out that the definition applies to the solicitation of

funds generally, and therefore campaign volunteers often fall within this definition. Jd at 4977.

2 See also Advisory Opinion 2007-11 (California State Party Committees); Notice of Proposed Rulemaking,
Participsiion by Federal Canslidates and Oicelaiders at Bion-Fedesal Fundmisisg Events, 74 Fai. Reg. 64016,
64018 (December 7, 2009) (“"NPRM™) (Federal candidates and officeholders may not solicit funds in exceas of the
amount limitations and source prohibitions of the Act and then qualify that impermissible solicitation with a limiting
disclaimsr.)
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Moreover, the Commission indicated that if an act is within the agent’s scope of actual authority,
the principal could be liable for an activity undertaken by the agent despite contrary specific
instructions by the principal. /4 at 4978. It appears that, in this matter, the campaign volunteer
had actual authority to discuss the invitation with the host committee and possibly to direct the
Committee’s vendor to distribute an e-mail communication. We do ot know, howewer, whether
deterzzining the adesuescy of = communicaflon 'witheut the Cengressman’s explicit zpproval was
within the veicntesr’s scope of actual anthaxity.

Urider athee circumstancss, we might kave recommended an investigation to determine
whether the scope of the volunteer’s actual authority included approviag the wording of the
revised invitation and instructing the email vendor to distribute it, and to obtain the volunteer’s
account of his communications with Congressman Grayson and others.> We might also have
explored whether the facts that Congressman Grayson saw the solicitation the day before the
event, apparently did not attempt to retract it, and the solicitation stayed on the Committee’s
website for a long period of time after the event, constituted ratification of the solicitation by a
covered person. Hewever, given that the Commission has issoed new rules effective
June 4, 2010 governing this subject ares, md has supersedend pestinent parts of the previously
cited Advisory Opinioas in tha sucompmanyimg E&J (at 26383), we de nat think it would be an
efficieat use ef the Corcmissin’s limited resouteas i invegtigate whether Congressman
Grayson and/ar the Committee vielated the law then in effect by authorizing the e-mail
solicitation through an agent or by ratification. Accordingly, we recommend the Commission
exercise its prosecutorial discretion and dismiss the complaint’s allegations that

3 In MUR (075 (Friends of Bl Zedler), the Comnissisn found s rewson to beliows ssspandes violated
2 U.S.C. § 441i(e) where the covered persons’ alleged “agent,” state candidate Bill Zedler, submitted an affidavit
averring that the federal candidates had not agreed to be featured in the pre-event publicity. See MUR 6075 Factual
and Legal Analyses. )
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Alan Grayson and the Committee to Elect Alan Grayson and Paul Ashcraft, in his official

capacity as treasurer, violated 2 U.S.C. § 441i(e)(1). See Heckier v. Chaney, 470 U.S. 821

(1985).

4 WM. RECOMMENDATIONS
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1.

Dismiss the allegation that Alan Grayson violated 2 U.S.C. § 441i(e).

2. Dismiss the allegation that the Committee to Elect Alan Grayson and Paul Ashcraft,
in his official capacity as treasurer, violated 2 U.S.C. § 441i(e).
3. Approve the attached Factual and Legal Analyais.
4. Approve the apprapriate letters.
5. Close the file.
P. Christopher Hughey
Acting General Counsel
bxﬁg...&_m,zm BY: ’%W
ate ‘ Le
Acting Deputy Associate
General Counsel
Mark Shonkwiler
Assistant General Counsel
A
Attorney
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Please Join...

Congressman Alan Grayson*
& Our Sponsors

Mayor Buddy Dyer
. Ed Haddock _
For a Rundraising Reception Benegfiting

Scott Maddax
~+Candidats for Florida Commissioner of Agriculture & Conmumer Services
Thursday, March 25th
Dexter’s in Hannibal Square
T
5:30 PM - 200PM

* Suggested Contribution: $500
Please make all checks paysble to the “Suit Msddox Cempaign”.

mllulm mascinien asntrilasion for an indinidunl, sorporanion, PAC

ortnatis. .p—yuwamwumw
*Congressman Grayson's attendanes will depend on whether votes are acheduled that day in D.C.
3 unable to attend the but would like his
'you are 1 mem bhdpm-ﬁdtm opponent
Tbmhmmﬂmphuvh-ww

" To RSVP, please contact the at
or call (850) 282-6050

e e en
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Support Cangressman Alan Grayson: s ﬁ" - a4
Page _oft..Z
http://www.graysonforcangress.com/newsletter_detail.asp?OptInEmailld=317 6/25/2010
‘ - - @ &
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